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CLIMATE NEUTRALITY BETWEEN DOUBTS, PROBLEMS 
AND STEPS FORWARD FOR THE NEAR FUTURE IN THE 
EUROPEAN UNION 


Magdalena Maria Socha, post PhD in European Union Law, 
Sweden 


Abstract: The present paper analyzes the topic of climate 
neutrality within the territory of the Union until 2050. 
Climate neutrality’s main objective is the reduction of net 
greenhouse gas emissions to a percentage of 55% by 2030, 
according to Regulation (EU) 2021/1119. An objective that 
is shared by national and European authorities. The present 
Regulation is binding and contains a programmatic act that 
is based on the exercise of the principle of competition and 
environmental competence in a regional level, inviting and 
calling national and supranational bodies to a synergy that 
inaugurates climate subsidiarity. The doubts and criticisms 
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that are made at European level and particularly to 
Member States concern climate neutrality since its 
implementation presents foreseeable technical and 
economic difficulties that are connected with substantial 
burdens at national level, on the one hand, and with legal 
weaknesses that arise from the text of the Regulation itself, 
on the other hand, which requires, as we will see in the 
coming years, other rules to fill gaps and problems in this 
regard. 


Keywords: climate neutrality; law of the European Union; 
Regulation 2021/1119; environmental protection; global 
climate. 


INTRODUCTION 

The focus on climate in recent years at European level is 
now a reality that shows the continuous commitment on 
the part of the European Union. It is already remembered 
since 2021 the Regulation (EU) 2021/1119 (Binet, 2020; De 
Las Heras, 2021; Przyborowicz, 2021; Sikora, 2021)' as a 


‘Regulation (EU) 2021/1119 of the European Parliament and of the Council 
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trace of a climate-related balance. Its principal objective is 
the achievement of climate neutrality for the Union. For 
doing this it has set a time target by 2050 to ambitiously 
achieve climate neutrality within the European territory 
through the reduction of greenhouse gas emissions up to 
55% by 2030 according to Art. 1, par. 2 of Regulation (EU) 
2021/1119 and recital 9 of Regulation (EU) 2021/1119, that 
is, an undisputed basis shared within the Union and a 
mandatory nature for the national and European 
authorities concerned. 

The Regulation is inspired in a binding way by a 
programming act that is based on the concurrent exercise 
of an environmental competence in the regional context of 
the European Union (Langlet, Mahmoudi, 2016). It calls 
national and supranational levels to forms of synergy thus 
inaugurating climate subsidiarity. The measures are not 
pre-established at a supranational level but to a tendential 
plan that harmonizes its drafting by involving national 
governments. 


of 30 June 2021 establishing the framework for achieving climate 
neutrality and amending Regulations (EC) No 401/2009 and (EU) 2018/1999 
(“European Climate Law”), PE/27/2021/REV/1. OJ L 243, 9.7.2021, p. 1-17. 


87 


The political aim thus emerges as a framework for 
legislative reforms that are implemented through the 
European Green Deal’, which links climate objectives 
towards a green revolution of mutual functionality 
(Kistenkas, 2013)’. 

The relevant legislation was found through Art. 192, letter 


*Communication from the Commission The European Green Deal, Brussels, 
11 December 2019, COM(2019) 640 final. The Green Deal is part of the 
related and general strategy of the European Commission to implement 
the UN 2030 Agenda and the priorities for the political orientations of the 
current Commission. Within this framework see: Political guidelines for 
the next European Commission 2019-2024 - A Union that strives for more: 
my agenda for Europe. A communication from the European Commission 
that calls the Union and its members for further reform to a regulatory 
system of a financial nature and at the heart of the relative well-being for 
the citizens of the Union and in terms of attention to climate and the 
environment. 

*European Parliament Resolution of 16 January 2020 on the 15th meeting 
of the Conference of the Parties to the Convention on Biological Diversity 
(COP15), (2019/2824(RSP)); European Parliament resolution of 8 July 2021 
on the establishment of marine protected areas in the Antarctic and the 
conservation of biodiversity in the Southern Ocean (2021/2757(RSP)). 
Communication from the Commission: An EU Biodiversity Strategy 2030: 
Bringing nature back into our lives, Brussels, 20 May 2020, COM(2020) 380 
final. 
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a) TFEU (Kellerbauer, Klamert, Tomkin, 2024) and by the 
co-legislators of the Union space to deliberate an ordinary 
legislative procedure that merits necessary actions for the 
realization of the European environmental policy goals in 
respect of the principle of subsidiarity (Voigt, 2009; 
Kellerbauer, Klamert, Tomkin, 2024)‘. 

The specific climate strategy defines and assigns to the 
Union the task of providing the necessary impulses for 
domestic implementation according to the Paris Agreement 
of 2015°. 


‘See in particular: Art. 3, parr. 3 and 5, TEU; Art. 21, par. 2, lett. f), TEU; Art. 
11 TFUE; Art. 191-193 TFUE; Art. 37 CFREU. 

*Art. 1 and recital 1 of Regulation (EU) 2021/1119, op. cit. Sustainable 
Development Goals (SDGs) of the UN 2030 Agenda: Resolution adopted by 
the UN General Assembly on 25 September 2015 Transforming our world: 
the 2030 Agenda for Sustainable Development; Paris Agreement of 2015; 
G20 Environment Communiqué Final, Naples, 22 July 2021; ENERGY 
TRANSITION AND CLIMATE SUSTAINABILITY WORKING GROUPS Joint G20 
Energy-Climate Ministerial Communiqué, Naples, 23 July 2021: 
https://www.meti.go.jp/press/2021/07/20210726010/20210726010-1.pdf; 
ENERGY EFFICIENCY AND CIRCULARITY IN A POST PANDEMIC ECONOMY, 
Naples, 23 July 2021: https://g20.utoronto.ca/2021/ENERGY-EFFICIENCY- 


AND-CIRCULARITY-IN-A-POST-PANDEMIC ECONOMY RSEENEA. pdf; 
United Nations Climate Change Conference (COP27), Sharm El Sheikh, 
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It is therefore up to European institutions to carry out and 
play the role of intermediaries and translators of European 
environmental legislation, addressed to national 
governments and territories that pursue the relative 
adaptation. The choices made, according to Regulation of 
2021, aim at the application of European climate policies 
and at the same time to put climate neutrality into practice 
within a set deadline. 

There are many criticisms about the weak possibilities of 
EU Member States to respect climate commitments. The 
shortcoming monitoring and management structure 
constitutes for Member States the main problem. In order 
to fill this, they find space before the Court of Justice of the 
European Union (CJEU), fueling a debate at international 
level for climate justice. The climate obligation as a 
collective right lives in a healthy environment and the 
Regulation disciplines the relative jurisdictions of 
protection. This vision deals with an act of secondary law 
for violations of climate commitments that are subject to 
review for the remedies that the treaties provide for 
(Lenaerts, Gutiérrez-Fons, 2011; Hedemann-Robinson, 2015; 


November 2022: https://unfccc.int/cop27 
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Grusic, 2016; Ward, 2018). The Union's own guarantees 
improve the effectiveness of climate law in the face of 
limitations that are attributable to a specific context 
regarding environmental protection policy, which 
indirectly addressed to the Union and its Member States. 


CLIMATE GOVERNANCE AND ITS RELATED PROFILES 
Climate protection, in an intensive way, has tried to make 
the Union responsible for a measure that its members on 
climate obligations try to exploit, namely a legal framework 
of reference provided by treaties where the principles of 
loyal cooperation and subsidiarity are interconnected. 
The principle of subsidiarity is put into practice in the EU 
context of climate protection. It must be defined as: 
“(...) a cross-border challenge (...) coordinated 
action at Union level necessary to effectively 
complement and strengthen national policies 
ar 
The European climate policy objectives are acting as a 
motivation at a Union level in order to obtain the principle 
of proportionality and adequately recall the topic of 


Recital 40 of the Regulation (EU) 2021/1119, op. cit. 
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climate protection policy in an ambitious way through the 
purposes of the European Green Deal and the Eighth 
European Environmental Action Programme’. The latter 
seeks to modify the missions of the Union on 
environmental issues, according to a division of 
competences provided for by the same treaties. 

It is a governance model based on climate subsidiarity. 
Such decentralizated model of programming is under the 
responsibility of the European Commission. The latter 
adopts and reviews the strategy of the Union in order to 
comply with the Paris Agreement and the regulation that is 
assigned to the states as well as the related assessments by 
the European executive bodies. Such type of cooperation 
takes place from a dialogue reserved to the Union. It is a 
varied function of the European and _ international 
community where to its members are assigned some room 
for maneuver regarding European climate programs. 


Decision (EU) 2022/591 of the European Parliament and of the Council of 6 
April 2022 on a General Union Environment Action Programme to 2030- 
8th EAP. 
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Climate protection passes through actions that promote 
solidarity among Member States*, thus orienting national 
governments towards a climate economy’. The relative 
synergy at European level benefits internationalist aims for 
the Union and climate adaptation according to the recital 


®CJEU, 15 July 2021, C-848/19 P, Germany v. Poland, ECLI:EU:C:2021:598, 
published in the electronic Reports of the cases. 16 February 2022, C- 
156/21, Hungary v. Parliament and Council, ECLI:EU:C:2022:97, published 
in the electronic Reports of the cases. 

*See in particular: Regulation (EU) 2021/1229 of the European Parliament 
and of the Council of 14 July 2021 on the Public Sector Loan Instrument 
under the Just Transition Mechanism; Regulation (EU) 2023/435 of the 
European Parliament and of the Council of 27 February 2023 amending 
Regulation (EU) 2021/241 as regards the inclusion of dedicated chapters 
for the REPower EU Plan in the recovery and resilience plans and 
amending Regulations (EU) No 1303/2013, (EU) 2021/1060 and (EU) 
2021/1755, and Directive 2003/87/EC; Regulation (EU) 2023/955 of the 
European Parliament and of the Council of 10 May 2023 establishing a 
Social Climate Fund and amending Regulation (EU) 2021/1060; Regulation 
(EU) 2023/956 of the European Parliament and of the Council of 10 May 
2023 establishing a Carbon Border Adjustment Mechanism; Regulation 
(EU) 2023/1805 of the European Parliament and of the Council of 13 
September 2023 on the use of low-carbon and renewable fuels in maritime 
transport and amending Directive 2009/16/EC; Directive (EU) 2023/1791 of 
the European Parliament and of the Council of 13 September 2023 on 
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n. 7 and 16 of the Regulation 2021/1119. The relative 
objectives seem to be far from national inefficiencies. It is 
not excluded that the relative activism of national 
governments compromises the effectiveness of constraints 
that are connected with other contexts”. The option for the 
principle of subsidiarity justifies the effectiveness of 


energy efficiency and amending Regulation (EU) 2023/955; Commission 
Delegated Regulation of 31 July 2023 supplementing Directive 2013/34/EU 
of the European Parliament and of the Council with regard to 
sustainability reporting standards (known as the European Sustainability 
Reporting Standard (ESRS)), Brussels, 31 July 2023, C(2023) 5303 final. 
Motion for a European Parliament resolution on the Commission 
Delegated Regulation of 31 July 2023 supplementing Directive 2013/34/EU 
of the European Parliament and of the Council with regard to 
sustainability reporting standards, 11 October 2023, (C(2023)05303- 
2023/2816(DEA)). Commission Recommendation (EU) 2023/1425 of 27 June 
2023 on facilitating financing for the transition to a sustainable economy. 
‘Directive 2003/87/EC of the European Parliament and of the Council of 13 
October 2003 establishing a scheme for greenhouse gas emission allowance 
trading within the Community and amending Council Directive 96/61/EC 
(Text with EEA relevance). OJ L 275, 25.10.2003, p. 32-46. Directive 
2009/29/EC of the European Parliament and of the Council of 23 April 2009 
amending Directive 2003/87/EC so as to improve and extend the 
greenhouse gas emission allowance trading scheme of the Community 
(Text with EEA relevance). OJ L 140, 5.6.2009, p. 63-87. 
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environmental action for the states of the Union, that fight 
within the international community, thus considering the 
policies away from the idea of a transition that starts from 
the bottom. 

The model of 2021 and the alternatives focus on the climate 
competence, which works to achieve the objectives at 
supranational level as well as the effects of the action and 
the choices of the Union that convince at national levels in 
order to adopt national plans and initiatives towards a 
greater guarantee of climate economies based on the 
principle of subsidiarity (Wathelet, 2000). 

The programming aspects admit that the Union outlines 
the relative objectives for the states by calling for a direct 
mechanism that guarantees the environmental 
competences of the national authorities and European 
institutions in a coordinated manner. 


THE EUROPEAN COMMISSION'S SEPARATE REVIEW FOR 
CLIMATE NEUTRALITY 

The monitoring of national and European measures is 
carried out by the European Commission (EC). By 30 
September 2023 and every five years, the EC must compile a 
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dossier based on the principles of Regulation 2021 to assess 
the progress made by the Member States on the Union 
measures according to Art. 6 of Regulation 2021/1119 and 
the related assessment of national measures according to 
Art. 7 of Regulation 2021/1119. 

The related text, after a review entailing the evolution of 
the Member States, pursuant to Art. 5 of Regulation 
2021/1119, is consistent with the Union measures, that 
comply with climate neutrality objectives according to 
climate change adaptation. Such a control does not leave 
open questions regarding legislative projects and proposals 
for the budget of climate policies putting thus the European 
Commission to a linear path about measures for national 
strategies concerning neutrality and climate adaptation. 
Then, follows the publication of the reports. The texts 
mention national policies that are not consistent with the 
European objectives of climate neutrality. For this reason 
the EC formulates recommendations for the state 
concerned thus disclosing the democratic control 
according to Art. 7, par. 2 of the Regulation 2021/1119. 

The chosen recommendation works transversally aiming at 
reinvigorate the existing environmental legislation (Ryall, 
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2015; Eliantonio, 2016; Hofmann, 2019; Borzel, Buzogany, 
2020). 

The spirit of European solidarity is confronted according to 
the limits of negotiation between the European 
Commission and the corresponding Member State. Through 
points of study and investigation by national governments 
the European Union follows the content of Art. 7 of 
Regulation 2021/1119. The control phase has not only a 
legal but also a political nature in the form of moral 
suasion. Thus the possibility for states to take a different 
direction, as suggested by the European Commission, 
makes central governments free to proceed. 

The adoption of the Regulation as well as the incisive 
actions towards Member States seek to overcome their 
internal administrative and management difficulties. 
Within the spirit of the international community that is 
also part the Union, the Paris Agreement stands out. It also 
visible the weakness of a system that regulates within a 
systemic perspective the competences that Member States 
are required to exercise in compliance with the European 
treaties and principles that inform policies for the 
functioning of the Union. 


oF 


The EC in cases where a national government highlights an 
environmental policy that is contrary to the texts of 
primary and derived law from the Union follows the 
infringement procedure, that is a legal action against a EU 
Member State that fails to implement, in this regard, the EU 
environmental law (Bar, 2018; Eliantonio, 2018). In this way, 
it cures Member States from actions that decline from what 
is foreseen by the Regulation. 


CONTINUOUS DIALOGUE WITH THE SCIENTIFIC AND 
LEGAL COMMUNITY: CRITICAL ASPECTS AND 
EVOLUTION 

The Regulation under investigation, in an effective way, is 
committed to the climate and lays the foundations for 
dialogue with the scientific and legal community in order 
to obtain the necessary incision results through a reference 
regulation, sufficient to achieve purposes that express their 
potential towards implementation methods. 
Multidisciplinary investigation plans that organically 
impact climate change according to Art. 3 of the Regulation 
n. 2021/1119 are distinguished. Moreover, a Committee is 
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responsible for this work under the support of the 
European Environment Agency. 

The Committee is composed of fifteen scientific experts 
appointed by the Agency. Its main task is to carry out 
technical-scientific assessments independently from the 
Member States, thus contributing to political decisions 
concerning European environmental protection. Its climate 
report modifies the previous Regulation n. 401/2009". 

It is emphasized that the work of the Committee is systemic 
in nature and is carried out within the narrow margins of 
action that are recognized by the EC. As an assistance body 
to the EC, it provides information necessary for the drafting 
of a dossier on climate, i.e. it shows the scientific evidence 
on international developments in compliance with Art. 11 
of the Regulation n. 2021/1119. 

The consultative activity of the Committee solicits, as a 
consequence, Member States and Union decisions on topic 
of climate mitigation. The Committee ultimately helps the 


"Regulation (EC) No 401/2009 of the European Parliament and of the 
Council of 23 April 2009 on the European Environment Agency and the 
European Environment Information and Observation Network (Codified 
version). OJ L 126, 21.5.2009, p. 13-22. 
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climate text to take on a decisive nature. 

The experts based on Art. 3, par. 2, lett. c) and e) of the 
Regulation (EU) 2021/1119 exchange scientific knowledge 
coming from dialogue and cooperation of the scientific 
bodies of the Union. In this way, the link between law and 
science is strengthened. Above all the law, must be assessed 
through the jurisprudence of the Union (Alemanno, 2008; 
Anderson, 2014) and within the international context (Peel, 
2012; Sykes, 2016) regarding environmental protection and 
health” in an intertwined manner (Christoforou, 2004)”. 


“CJEU, 5 May 1998, C-157/96, National Farmers’ Union and others, 
ECLI:EU:C:1998:191, I-02211. 5 May 1998, C-180/96, United Kingdom v. 
Commission, ECLI:EU:C:1998:192, I-02265. 19 September 2002, C-336/00, 
Huber, ECLI:EU:C:2002:509, 1-07699. 7 September 2004, C-127/02, 
Waddenvereniging and Vogelbeschermingsvereniging, ECLI:EU:C:2004:482, 
1-07405. 9 June 2016, C-78/16, Pesce and others, ECLI:EU:C:2016:428, 
published in the electronic Reports of the cases. 

Regulation (EU) 2016/429 of the European Parliament and of the Council 
of 9 March 2016 on transmissible animal diseases and amending and 
repealing certain acts in the area of animal health (“Animal Health Law”) 
(Text with EEA relevance). OJ L 84, 31.3.2016, p. 1-208. CJEU, 21 March 2000, 
C-6/99, Greenpeace France and others v. Ministére de |’Agriculture and 
others and Novartis Seeds and Monsanto Europe, ECLI:EU:C:2000:148, I- 
01651. 8 September 2011, C-58/10, Monsanto and _ others, 
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Political choices result from a continuous scientific 
dialogue among the regulatory principles for 
environmental protection in the European context. It 
seems that the precautionary principle is followed by 
decision makers in the face of scientific evidence that is 
irrefutable. 

Decision makers disseminate scientific evidence to the 
community with institutional, informal and 
communication channels in a usable language and in a way 
to form an individual climate awareness but also to form 
national and European initiatives that seem small. 

The ongoing dialogue for climate awareness of an 
individual nature and national and European initiatives 
participate in a bottom up level toward the forming of the 
right of European citizens and the related environmental 
civic responsibility. 

EU institutions and the climate texts also ensure the 
participation of the public. Such a perspective in an 


ECLI:EU:C:2011:553, I-07763. 21 December 2011, C-366/10, Air Transport 
Association of America and others, ECLI:EU:C:2011:864, I-13755. 7 July 2022, 
C-24/21, PH (Interdiction régionale de mise en culture d’OGM), 
ECLI:EU:C:2022:526, published in the electronic reports of the cases. 


101 


appropriate way involves the members of society, who 
respond to the participatory aspirations of the eighth 
action programme for the environment within a complex 
of participatory, democratic European values, that reflect 
the spirit of the Paris Agreement (Lord, 2020; Marinica, 
2021; Von Bogdandy, 2022). 

Environmental governance, through citizen participation 
within a framework of transparency, pluralism and 
accountability for the related procedures (Ammann, 
Boussat, 2023), involves social components in an 
appropriate manner towards a transition process that in a 
fair and equitable manner creates a climate-neutral and 
resilient society according to Art. 9, par. 1 of the Regulation 
n. 2021/1119. 

Climate needs find their answers in a _ space of 
considerations that evolve in a systemic manner within the 
Regulation in order to facilitate inclusive processes at 
national and local levels. In this way, the social partners are 
involved, according to Art. 9 of the Regulation n. 2021/1119, 
contributing to the achievement of objectives and 
specifying operating methods in an analytical manner. The 
possibility for the EU executive bodies to avail of multilevel 
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consultations and dialogues on climate, as a Member States’ 
tool, which follows Art. 10 and 11 of Regulation (EU) 
2018/1999 on the governance of the Union in the field of 
energy and climate action”, is essential. It offers to public, 
namely local authorities, civil society organisations, the 
business community, stakeholders the opportunity to 
participate and develop national plans thus integrating 
energy for climate as well as the review of related policies 
according to Art. 9, par. 1 of Regulation No. 2021/1119. 
Choices and solutions that facilitate climate 
implementation in the Union absorb the civic climate 
assemblies, which aim to participate in an urban reality 
that takes on climate commitments’. These assemblies 
“Regulation (EU) 2018/1999 of the European Parliament and of the Council 
of 11 December 2018 on the Governance of the Energy Union and Climate 
Action, amending Regulations (EC) No 663/2009 and (EC) No 715/2009 of 
the European Parliament and of the Council, Directives 94/22/EC, 
98/70/EC, 2009/31/EC, 2009/73/EC, 2010/31/EU, 2012/27/EU and 
2013/30/EU of the European Parliament and of the Council, Council 
Directives 2009/119/EC and (EU) 2015/652 and repealing Regulation (EU) 
No 525/2013 of the European Parliament and of the Council (Text with EEA 
relevance). PE/55/2018/REV/1. OJ L 328, 21.12.2018, p. 1-77. 


“Convention Citoyenne pour le  Climat, Biuirgerrat Klima: 
https://www.conventioncitoyennepourleclimat.fr/ 
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complement the work of governments in the territory, thus 
contributing to environmental impact as well as 
democratic legitimacy. They involve citizens in debate, 
consultation and public investigation. This means that the 
Union functions within a democratic system that allows 
citizen participation as a European climate strategy. 

Regulation 2021/1119 helps the European Commission to 
use tools deemed appropriate to involve citizens, social 
partners and relevant stakeholders. Thus, the continuous 
dialogue is promoted for the dissemination of information 
for climate change and the social aspects of the European 
climate pact according to Art. 9, par. 2 of Regulation no. 
2021/1119, which since 2020 facilitates the implementation 
of a green deal through an open and inclusive platform that 
involves citizens in action for the environment and 
climate’®. The climate pact seeks to raise awareness and 
support the relevant institutions and local communities, 


‘Resolution of the European Committee of the Regions - The Green Deal in 
partnership with local and regional authorities (2020/C 79/01), 4-5 
December 2019. Resolution of the European Committee of the Regions on 
the European Commission work programme and the political priorities of 
the CoR for 2023, 30 November 2022-1 December 2022 (2023/C 79/01). 
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such as industry, the world of education, civil society and 
individuals who share information on climate change as 
well as promote lifestyles that respect the environment. 
The Committee of the Regions has launched a green deal at 
local level that puts cities and regions at the heart of a EU 
climate strategy. 

The European Commission used citizens’ participation at 
the Conference on the Future of Europe, which took place 
on 9 May 2022”, thus ensuring cross-cutting participation 
for climate change and returning the related solutions into 
practice’. The participatory mechanism was used by the EC 
for specialization purposes. 

The European Commission dialogue on a voluntary basis by 
building an online platform, according to Art. 10 of 
Regulation no. 2021/1119, which facilitates communication 


"Communication from the Commission to the European Parliament, the 
European Council, the Council, the European Economic and Social 
Committee and the Committee of the Regions Conference on the Future of 
Europe: Putting Vision into Concrete Action. COM/2022/404 final. 
'sConference on the Future of Europe European Citizens’ Panel 3: “Climate 
change and the environment/Health” recommendations adopted by the 
Panel (to be taken forward to the plenary): 
https://ec.europa.eu/commission/presscorner/detail/en/qanda_22_2863 


between it and the Member States and by offering public 
access to information, according to Art. 28 of Regulation 
(EU) 2018/1999. 

The solutions on climate and environment are so 
comprehensive to be effective, that they are able to 
represent in a problematic and large-scale way different 
dimensions of a social and economic nature for the Member 
States within a democratic spirit that is reasoned in the 
medium and long term with a precise way in line with 
executive dynamics. 


CJEU’S ROLE IN THE CLIMATE SECTOR 

The jurisdictional effectiveness to a climate constraint and 
through specific possibilities of judicial action against 
European and national institutions, call and define climate 
neutrality to impact on valuesand principles of the Union. 
The judge of the Luxembourg seeks to verify the violations 
of the relevant climate commitments by the states as well 
as the Union. There is no doubt that the Regulation on 
climate, as a Union act, to a jurisdictional system that is 
traced by the EU law and the treaties, provides guarantees 
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to the subjects, who are legitimized to implement the 
objectives set in medium and long term as well as the 
national goals that ensure compliance with the Regulation 
(EU) 2021/1119. 

Climate justice precisely recalls and highlights a 
jurisdictional faculty that belongs to individuals, to natural 
persons, as well as legal persons, to non-governmental 
organizations in the face of failures by authorities that are 
committed to climate objectives. It follows the path of 
requests for compensation for damages presented by 
natural and/or legal persons to the responsible authorities. 
The violation of a European regulation as well as the 
attitude of the CJEU that occurs in the international 
community, is linked with the requests of individuals for 
compensation. 

The failure to achieve climate neutrality has to do with 
jurisdictional remedies of direct and indirect nature. 
Remedy actions within the Union context concern the 
compensation for damages that derive from decisions 
about climate protection and found acceptance by the 
judges of Luxembourg. Difficulties have to do with the 
existence of a connection between the contested act and 
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the relative damage to the climate”, that overcomes the 
environmental regulation, which confers compensable 
rights of an individual and collective nature. 

Within the scope of the former Art. 263 TFEU (Kellerbauer, 
Klamert, Tomkin, 2024) and the appeal relating to the 
annulment of an act of the Union”, individuals may 


'°GC, 23 September 1994, T-461/93, An Taisce and WWF UK v. Commission, 
ECLI:EU:C.1994:244, I-02975. 11 July 1996, C-325/94 P, An Taisce and WWF 
UK, ECLI:EU:C:1996:293, I-03727. 

*CJEU, 4 September 2014, C-114/12, Commission v. Council, 
ECLI:EU:C:2014:2151, published in the electronic Reports of the cases. 12 
November 2015, C-439/19 P, Elitaliana v. Eulex Kosovo, ECLI:EU:C:2015:504, 
published in the electronic Reports of the cases. 20 September 2016, C-105- 
109/15 P, Mallis and others v. Commission and BCE, ECLI:EU:C:201:702, 
published in the electronic Reports of the cases. 20 September 2016, C-8- 
10/15 P, Ledra Advertising Ltd and others v. Commission and ECB, 
ECLI:EU:C:2016:701, published in the electronic Reports of the cases. 20 
February 2018, C-16/16 P, Belgium v. Commission, ECLI:EU:C:2018:79, not 
published. 20 November 2018, C-626/15 and C 659/16, Commission v. 
Council (AMP Antarctique), ECLI:EU:C:2018:925, published in the electronic 
Reports of the cases. 12 December 2019, C-414/18, Iccrea Banca SpA v. 
Banca d'Italia, ECLI:EU:C:2019:1036, published in the electronic Reports of 
the cases. 25 February 2021, C-689/19 P, VodafoneZiggo Group v. 
Commission, ECLI:EU:C:2021:142, published in the electronic Reports of the 
cases. 
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question only individual or regulatory acts that are 
directed to them or are of individual concern to them”. 
Thus, it becomes problematic for the non-privileged 
applicants to act”. 

Individuals demonstrate that a constraint is configured, as 
a regulatory act that directly concerns the implementing 
measures”’. Thus the CJEU seeks to reject the appeal based 
on the assumption of a climate constraint that weighs on 
European institutions and on the general interest of the 
Union that does not include individuals. 

The appeal for annulment comes from a non-governmental 
organization that is committed to climate protection and 
the interest of acting through the Aarhus Convention 


*CJEU, 21 December 2011, C-465/10, Chambre de commerce and 
d’industrie de l’Indre, ECLI:EU:C:2011:867, I-14081. 

~CJEU, 21 January 2021, C-471/18 P, Germany v. Esso Raffinage, 
ECLI:EU:C:2021:48, published in the electronic Reports of the cases. 

Art. 263, par. 4, TFUE. See also: CJEU, 5 November 2019, C-663, 665 and 
669/17. P, EuropeanCentral Bank vv. Trasta Komercbanka, 
ECLI:EU:C:2019:923, published in the electronic Reports of the cases. 3 
December 2020, C-461/18 P, Changmao Biochemical Engineering v. 
Distillerie Bonollo and others, ECLI:EU:C:2020:979, published in the 
electronic Reports of the cases. 
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(Pirker, 2016; Fadjiyianni, 2021) and the related right seems 
to be the: 
“(...) appeal procedure before a judicial body or 
another independent and impartial body 
established by law” (...) the environmental rights 
established by it, including the right to live in a 
healthy and, by analogy,  climate-neutral 
environment, are prejudiced (...)” (Zengerling, 
2013; Barritt, 2020; Leonelli, 2021)’. 
The CJEU thus assesses the appeals for annulment actions 
that are initiated under Art. 263 TFEU (Roer-Eide, 
Eliantonio, 2013; Duvic-Paoli, Gervasi, 2023; Kellerbauer, 
Klamert, Tomkin, 2024)’. It refers to non-governmental 
*2005/370/EC: Council Decision of 17 February 2005 on the conclusion, on 
behalf of the European Community, of the Convention on access to 
information, public participation in decision-making and access to justice 
in environmental matters. OJ L 124, 17.5.2005, p. 1-3. 
'Artt. 11-12 of Regulation (EC) No 1367/2006 of the European Parliament 
and of the Council of 6 September 2006 on the application of the 
provisions of the Aarhus Convention on Access to Information, Public 
Participation in Decision-making and Access to Justice in Environmental 
Matters to Community institutions and bodies. OJ L 264, 25.9.2006, p. 13-19. 


*CJEU, 5 May 2009, C-355/08 P, WWF-UK, ECLI:EU:C:2009:286, I-00073. 28 
February 2019, C-465/16 P, ECLI:EU:C:2019:155, published in the electronic 
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associations that are not on the same level with natural and 
legal persons, without further prejudice to jurisdictional 
protection. 

The cross-sectoral protection instances of the community 
guarantee the judicial actions of the states as well as of the 
European Commission within the forms provided for by the 
founding treaties (Tribout, 2021)’. 

The scenario of prejudicial acts of individual positions as 
well as the circumstances and actions that arise in Art. 263, 
par. 4 TFEU (Kellerbauer, Klamert, Tomkin, 2024) recognize 
the interest in acting and demonstrate the stage of 
destination of the relevant decisions. 

Thus, individuals focus on the lack of a Union institution, 
which the Regulation of 2021/1119 satisfies the conditions 
established by Art. 265 TFEU (Kellerbauer, Klamert, 
Tomkin, 2024). The direct actions of individuals are linked 
to the results they receive at European level, namely to live 
in a healthy and climate-neutral environment. The access 


Reports of the cases. 

3CJEU, 6 July 2023, joined cases C-212/21 P and C-223/21 P, EIB v. 
ClientEarth, ECLI:EU:C:2023:546, published in the electronic Reports of the 
cases. 
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conditions set for the treaties appear to be consistent with 
the principle of effective jurisdiction according to Art. 19 
TEU and 47 CFREU (Kellerbauer, Klamert, Tomkin, 2024). 
Thus, a certain homogenization is noted for the 
organization of the law of the Union to verify the behaviors 
coming from the Member States. 

The preliminary interpretations of the CJEU place the 
issues of climate neutrality and the definition of the related 
national events, within the scope of an internal procedure, 
thus providing the related constraints for the national 
authorities that are brought before them with the uniform 
interpretation of Union law on the topic of climate 
protection’. The preliminary references clarify the related 
European regulatory system of climate adaptation’. The 
judge of the Luxembourg based on Art. 191, par. 2 TFEU 


‘CJEU, 13 October 2022, C-698/20, Gmina Wieliszew, ECLI:EU:C:2022:787, 
published in the electronic Reports of the cases. 3 October 2019, C-208/18, 
Petruchova, ECLI:EU:C:2019:825, published in the electronic Reports of the 
cases. 6 December 2017, C-408/16, Compania Nationala de Administrare a 
Infrastructurii Rutiere, ECLI:EU:C:2017:940, published in the electronic 
Reports of the cases. 9 December 2012, C-579/11, GAMP, 
ECLI:EU:C:2012:833, published in the electronic Reports of the cases. 

°CJEU, 27 June 2023, C-391/23, Braila Winds, not yet decided. 
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(Kellerbauer, Klamert, Tomkin, 2024) aims at a high level of 
protection taking into account the diversity of situations in 
the various regions of the Union. Especially, the Judge 
highlights the precautionary principle and the principles 
that have preventive action. He also considers that 
environmental damage should as a priority be rectified at 
source and that the polluter should pay’. 


See Artt. 49, 56, 107 and 108 TFUE; Art. 191, par. 2, TFUE; artt. 9 and 58, 
lett. c) Directive (EU) 2019/944 of the European Parliament and of the 
Council of 5 June 2019 on common rules for the internal market for 
electricity and amending Directive 2012/27/EU (recast) (Text with EEA 
relevance.). PE/10/2019/REV/1. OJ L 158, 14.6.2019, p. 125-199, Artt. 258- 
260 TFUE. CJEU, 24 June 2021, C-559/19, Commission v. Spain 
(Détérioration de l’espace naturel de Dofiana), ECLI:EU:C:2021:512, not 
published. 2 September 2021, C-22/20, Commission v. Sweden (Stations 
d’épuration), ECLI:EU:C:2021:669, published in the electronic Reports of 
the cases. 13 January 2022, C-683/20, Commission v. Slovak Republic (Bruit 
dans l’environnement), ECLI:EU:C:2022:22, published in the electronic 
Reports of the cases. 28 April 2022, C-510/20, Commission v. Bulgaria (Mise 
a jour des stratégies marines), ECLI:EU:C:2022:324, published in the 
electronic Reports of the cases. 22 June 2022, C-661/20, Commission v. 
Slovak Republic (Protection du Grand tétras), ECLI:EU:C:2022:496, 
published in the electronic Reports of the cases. 2 March 2023, C-432/21, 
Commission v. Poland (Gestion et bonne pratique forestiéres), 
ECLI:EU:C:2023:139, published in the electronic Reports of the cases. 16 
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Failure to implement climate obligations is triggered by the 
CJEU to an effective guarantee of public modalities for 
climate protection. 

The CJEU respects the obligations derived from States 
Members of the Union as well as the sanctions both of a 
legal and compensatory nature derive from a strengthening 
of national governments to implement (Coutron, 2018; 
Przemysalw, 2019; Sadeleer, 2019; Wenneras, 2019; Kegge, 
Drahmann, 2020)’ the related European climate policies 
(Kramer, 2018). Consequently, the violations verified by the 


March 2023, C-174/21, Commission v. Bulgaria (Double manquement- 
Pollution par les PM10), ECLI:EU:C:2023:210, published in the electronic 
Reports of the cases. 29 June 2023, C-220/22, Commission v. Portugal 
(Valeurs limites-NO2), ECLI:EU:C:2023:521, published in the electronic 
Reports of the cases. 29 June 2023, C-444/21, Commission v. Ireland 
(Protection des zones spéciales de conservation), ECLI:EU:C:2023:477, 
published in the electronic Reports of the cases. 

’CJEU, 17 April 2018, C-441/17, Commission v. Poland (Puszcza 
Bialowieska), ECLI:EU:C:2018:255, published in the electronic Reports of 
the cases. 7 November 2018, C-293/17, Codperatie Mobilisation for the 
Environment and Vereniging Leefmilieu,. ECLI:EU:C:2018:882, published in 
the electronic Reports of the cases. 29 July 2019, C-411/17, Inter- 
Environnement Wallonie and Bond Beter Leefmilieu Vlaanderen, 
ECLI:EU:C:2019:622, published in the electronic Reports of the cases. 
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judge of the Luxembourg found the relative obligation of a 
compensatory nature for the defaulting state, according to 
the treaties and European jurisprudence’. 


CONCLUDING REMARKS 

Climate strategy, through the Regulation 2021/1119, shows 
a step forward, to a framework of European values, that 
have been going on for many years, since the birth of the 
treaties and the continuous commitment for the 
environmental protection of the Union. 

Member States follow a multilevel programmatic, legal and 
political context for the climate strategy. Also, the decision- 
making process, under the support of European principles 


8CJEU, 19 November 1991, C-6 and 9/90, Francovich, ECLI:EU:C:1991:428, I- 
05357. 5 March 1996, C-46 and 48/93, Brasserie du Pécheur, 
ECLI:EU:C:1996:79, 1-01029. 26 March 1996, C-392/93, British Telecom, 
ECLI:EU:C:1996:368, 1-05077. 23 May 1996, C-5/94, Hedley Lomas, 
ECLI:EU:C:1996:205, 1-02553. 22 April 1997, C-66/95, Sutton, 
ECLI:EU:C:1997:207, 1-02163. 15 June 1999, C-140/97, Rechberger, 
ECLI:EU:C:1999:306, 1-03499. 4 March 2020, C-34/19, Telecom Italia, 
ECLI:EU:C:2020:148, published in the electronic Reports of the cases. 30 
September 2003, C-224/01, Kébler, ECLI:EU:C:2003:513, I-10239. 9 December 
2003, C-129/00, Commission v. Italy, ECLI:EU:C:2003:656, I-14637. 13 June 
2006, C-173/03, Traghetti del Mediterraneo, ECLI:EU:C:2006:391, I-05177. 


115 


and collaboration, follows the principle of solidarity. 
Positive judgments to a governance for sustainable 
development, within a_ vertical, horizontal and 
interinstitutional line of cooperation, are oriented to an 
adoption of policies for the defense of the climate thus 
involving national as well as collective actors. 

National governments orient themselves towards 
structural reforms. The objective of creating a fair and 
climate-neutral European economy through continuous 
dialogue and solidarity for the Union and for the states that 
commit themselves to a cooperation of climate subsidiarity 
as a key to solidarity, leads to common solutions that 
elaborate in a precise way for the Member States in the 
short and medium term an administrative, economic, 
financial solution in the implementation phase for the 
transformations imposed on climate protection. It seems 
that climate neutrality through  interinstitutional 
cooperation agreements ensure for the Member States a 
support that overcomes the national problems in essential 
lines. 

The system of guarantees that are offered by the Union, 
such as the periodic monitoring control for the European 
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Commission, constitutes a dialogue for the scientific and 
civil community and strengthens the terms exposed by 
allowing observations for the Union and requests from the 
community that deems worthy the translation of precise 
actions in the medium term. 

The jurisdictional remedies of the Union benefit public 
intentions for climate mitigation and especially for indirect 
appeals that are capable of ensuring a homogeneous 
interpretation for the European climate legislation also 
ascertaining the relative climate responsibility for the 
domestic institutions that are involved for the pathological 
situations that are connected to the violation of obligations, 
i.e. from actions harmful to the environment. 

The hypotheses for an alignment of the Union and its 
Member States through the Parsee agreement and the poor 
capacity of application of an international treaty, at a 
European and regional level, open the way for a greater 
integration for climate subsidiarity, that is capable of 
usefully accompanying the economies of the Union within 
a transition processes. Such a process, was assumed by the 
Member States of the Union, in order to decrease the 
margins of vulnerability of climate management. 
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